IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HEAL THCARE MANAGENENT © CIVIL ACTI ON
ALTERNATI VES, | NC. :
Vs. © NO 99- CV- 1103
TEMPLE UNI VERSI TY HOSPI TAL,
| NC.
MVEMORANDUM AND ORDER
JOYNER J. Novenber 1999

This civil action has been brought before the Court by the
parties’ cross-notions for summary judgnent. For the reasons
which follow, the plaintiff’'s notion shall be denied inits
entirety but the defendant’s notion shall be partially granted.

St at ement _of Facts®

Beginning in July, 1989 through June, 1997, Plaintiff
Heal t hcare Managenent Alternatives, Inc. (“HVA’) had a contract
wi th the Pennsylvania Departnment of Public Welfare (“DPW) for

the adm ni stration and nmanagenent of the Heal thPass program a

! Both parties are in agreement that there are no issues of

material fact on the record of this case, which has already been
fully devel oped in the three-day, non-jury trial which took place
before the Honorable Gary 3 azer in the Court of Common Pl eas of
Phi | adel phia County in March, 1999 in the case of Tenple

Uni versity Hospital, Inc. v. Healthcare Managenent Alternatives,
Inc., a/k/ia HVA HEALTHPASS, at No. 4325 Decenber Term 1997.

Al t hough Tenple University did file post-trial notions
chal | engi ng Judge d azer’s Conclusions of Law as set forth in his
Deci sion of April 23, 1999, neither party challenged his findings
of fact. Accordingly, we incorporate Judge G azer’s factua
findings as they are set forth at Exhibit 2 of the record into

t his Menorandum




mandat ory managed care program for Medicaid beneficiaries living
in certain zip codes in Philadel phia, primarily in the South and
Sout hwest portions of the city. (Exhibit 2; R Braksator
Testinony, 3/16/99, pp. 106-110). HVA is a Pennsylvania, for-
profit corporation which now operates as a Health Mi ntenance
Organi zation (“HMJ) but which operated during the termof the
DPW contract as an H O or Health Insuring Organization. 2 HVA
served an average of 70,000 Medicaid beneficiaries in 1994 and
1995 and over 63,000 beneficiaries in 1996. Al of HWA s
clientele were Medicaid beneficiaries. (R Braksator Testinony,
3/16/99, p. 20).

In July, 1991, HVA entered into an Agreenent with Tenple
University Hospital (“TUH) that, effective as of April 1, 1991
t hrough June 30, 1993, HVA woul d conpensate TUH for the services
whi ch TUH provided to HVA's clients/ nmenbers under the Medi cal
Assi stance programat a rate of 114% of the rel evant DRG paynent

including outlier anobunts.® (Exhibit 3). Tenple subnitted bills

2 A Health Insuring Organization does not assume nedi cal

responsi bility for and does not directly provide individual
patient services. Rather, an H O operates as a fisca

i ntermedi ary whereby in exchange for a prem um or subscription
charge paid by DPW it pays the nedical bills of Medicaid
recipients. It therefore assunmes an underwriting risk that the
anounts which it is required to pay out on behalf of its client
Medi cai d beneficiaries exceeds that which it receives in paynents
fromthe wel fare departnent.

® “DRG is an abbreviated termfor “Diagnosis Rel ated
G oup,” which is used to classify hospital adm ssions into one of
some 400 different categories, according to the patient’s
di agnosi s and the typical nedical services provided for that
di agnosis while the patient is hospitalized. The DRG system was
initially designed for use by the Medicare programto reflect the
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for services rendered to Medicaid recipients covered by HVA on
Fornms UB-82 and UB-92. (Exhibit 4). Because HVA did not have the
DRG G ouper Software which woul d have enabled it to cal cul ate the
appropriate DRG for each of the bills submtted to it, Tenple's
billing clerks would handwite the Medicaid DRG anbunt in the
“Remarks” section at the bottomof the bills it submtted to HVA
(R Robi nson Testinony, 3/15/99, p. 49; R Braksator Testinony,
3/16/99, pp. 13-14).

On April 20, 1993, TUH sent a letter to HVA advi sing that
since it had found HWA' s paynents to be inadequate, it wanted to
renegoti ate the paynent arrangenent with HVA and did not wish to
extend the current contract. (R H Lux Testinony, 3/15/99, pp.
89-94). After the | apse of the 1991 agreenent with HVA, Tenple
i ssued an internal nenorandum setting forth the Heal t hPass DRG
rates for the fiscal year July 1, 1993 through June 30, 1994,
which were again to be billed and paid at 114% of the base DRG
rate assigned to TUH. The base DRG rate, however, was higher for
fiscal year 1993 than for fiscal year 1994. (Exhibit 5).

Despite this nenorandum Tenple continued to bill HVA at the

hi gher fiscal year 1993 rates just as it had done under the 1991

average cost of care for the average patient, recognizing that
for sonme patients the cost would be higher whereas for others it
woul d be I ower. The DRG paynents were an average paynent to
hospitals for services. |In the event that a particul ar patient
required extra special services, if they had unusual
conplications or stayed past the pre-designated | ength of stay,

t hen additional paynments could be made to the hospital for those
addi tional services and that extended stay. (See, e.g.,
Testinony of M Noether, 3/15/99, at pp. 157-158; Testinony of R
Braksator, 3/16/99, at pp. 11-12).
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rate agreenent. (Exhibits 6, 7; B. Pierdom nico Testinony,
3/16/99, pp. 92-98; R Robinson Testinony, 3/16/99, p. 43; R
Braksator Testinony, 3/16/99, pp. 17-19, 22-24).

After the contract expired in 1993, TUH continued to conply
with HW s utilization review and billing requirenents and
continued to submt bills to HVA on UB-82 and UB-92 for s,
witing in the DRG anbunts in the “Remarks” box to obtain paynent
for HVA nenbers while a new contract was being negotiated. (R H
Lux Testinony. 3/15/99, pp. 96-98; R Robi nson Testi nony,
3/16/99, p. 38). In a letter dated March 15, 1994, HWVA inforned
Tenple that in anticipation of receiving a proposal for contract
renewal , HVA had extended prior rate arrangenents. Tenple
responded to this correspondence with a letter of its own
advising HVA that as the parties did not then have a contract,
Tenpl e expected to bill and collect its published charges for
that period during which they had no agreenent. (R H Lux
Testinony, 3/15/99, 92-95). HMA in turn, responded that since
Tenpl e was negotiating with it in good faith, it was willing to
extend the present rate until a new agreenent could be reached;
ot herwi se, HVA woul d pay an-out-of-area per diemrate of $705.
(R H Lux Testinony, 3/15/99, pp. 96-97). By letter dated April
26, 1994, Tenple reaffirmed to HVA its position that the prior
contract had expired and that, “[t]o the extent that a future
agreenent results in a contractual gap in our relationshinp,
Tenple will expect paynent at full charges for any services

provi ded during that gap.” (R H Lux Testinony, 3/15/99, pp. 97-
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99).

Thereafter, between January 1, 1994 and January 31, 1997,
HVA paid Tenple at varying rates for services rendered to HVA
menbers. For nost inpatient services, HVA paid Tenple at the
anount entered by Tenple in the “Remarks” box of the Form UB-82
or UB-92, which anount was cal cul ated in the manner contenpl ated
by the expired contract between Tenple and HVA. (Exhibit 8).

For sone inpatient services, HVA paid Tenple at a standard rate
of $705 per day for out-of-network hospitals. (R Braksator
Testinony, 3/16/99, 42-43); Exhibit 8).

By its Conplaint, HVA contends that despite know ng that al
of its nmenbers were Medicaid recipients, for that period between
January, 1994 and January 31, 1997, Tenple effectively billed HVA
as though its clients were not covered by Medicaid. In so doing,
HVA cont ends, Tenple defrauded it in violation of the conmon | aw,
the Medi caid regul ations and statutes and the Racketeer
I nfl uenced and Corrupt Organi zations Act (“RICO), 18 U S.C
81961, et. seq. Def endant, of course, refutes these allegations
and argues that plaintiff’'s clains are deficient as a matter of
| aw and cannot in any event, be proven.

St andards Gover ni ng Summary Judgnent Mbtions

The standards for determ ni ng whether summary judgnent is
properly entered in cases pending before the district courts are
governed by Fed. R Civ.P. 56. Subsection (c) of that rule states,

in pertinent part,



The judgnent sought shall be rendered forthwith if
t he pl eadi ngs, depositions, answers to interrogatories,
and adm ssions on file, together wwth the affidavits,
if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to
a judgnment as a matter of law. A sunmary judgnent,
interlocutory in character, may be rendered on the
issue of liability alone although there is a genuine
i ssue as to the anount of damages.

In this way, a notion for sunmary judgnment requires the court to
| ook beyond the bare allegations of the pleadings to determne if

t hey have sufficient factual support to warrant their consider-

ation at trial. Li berty Lobby, Inc. v. Dow Jones & Co., 838 F.2d

1287 (D.C. Gr. 1988), cert. denied, 488 U. S 825, 109 S.C. 75,

102 L.Ed.2d 51 (1988). See Also: Aries Realty, Inc. v. AGS

Col unbi a Associ ates, 751 F. Supp. 444 (S.D. N Y. 1990).

As a general rule, the party seeking sunmmary judgnment al ways
bears the initial responsibility of informng the district court
of the basis for its nmotion and identifying those portions of the
pl eadi ngs, depositions, answers to interrogatories and ad-

m ssions on file, together with the affidavits, if any, which it
bel i eves denonstrate the absence of a genuine issue of materi al

fact. Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91

L. Ed. 2d 265 (1986). |In considering a summary judgnent notion,
the court nust view the facts in the light nost favorable to the
party opposing the notion and all reasonable inferences fromthe
facts nust be drawn in favor of that party as well. U.S. v.

Kensi ngton Hospital, 760 F.Supp. 1120 (E.D. Pa. 1991); Schillach




v. Flying Dutchman Mdtorcycle O ub, 751 F. Supp. 1169 (E. D. Pa.

1990) .

When, however, "a notion for summary judgnent is nmade and
supported [by affidavits or otherw se], an adverse party may not
rest upon the nere allegations or denials of the adverse party's
pl eadi ng, but the adverse party's response...nust set forth
specific facts show ng that there is a genuine issue for trial.
| f the adverse party does not so respond, sunmary judgnment, if
appropriate may be entered against [it]." Fed.R Cv.P. 56(e).

A material fact has been defined as one which m ght affect
t he outcone of the suit under relevant substantive law.  Boykin

v. Bloonsburg University of Pennsylvania, 893 F. Supp. 378, 393

(MD.Pa. 1995) citing Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). A dispute about a
material fact is "genuine" if "the evidence is such that a
reasonable jury could return a verdict for the non-noving party."
Id., citing Anderson, 477 U. S. at 248, 106 S.C. at 2510.

Summary judgnent may not be granted if there is a di sagreenent

over what inferences can be reasonably drawn fromthe facts even

if the facts are undisputed. |deal Dairy Farns, Inc. v. lLabatt,

Ltd., 90 F.3d 737, 744 (3rd Cr. 1996), citing Nathanson v.

Medi cal Coll ege of Pennsylvania, 926 F.2d 1368, 1381 (3rd Gr.

1991). In addition, “any unexpl ained gaps in materials submtted
by the noving party, if pertinent to material issues of fact,

justify denial of a notion for summary judgnent.” 1d., quoting
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| ngersol |l -Rand Fi nancial Corp. v. Anderson, 921 F.2d 497, 502

(3rd Gr. 1990).

Di scussi on

Plaintiff seeks to hold Defendant liable to it under the
Racket eer Influenced and Corrupt Organizations Act, (“RICO) 18

U S.C 81961, et. seq. and for the Pennsylvania common | aw tort

of fraud. It is well-settled that RI CO i nposes crimnal and
civil litability upon those who engage in certain prohibited
activities. HJ., Inc. v. Northwestern Bell Tel ephone Co., 492

U S 229, 232, 109 S. Ct. 2893, 2897, 106 L.Ed.2d 195 (1989). A
private cause of action arises under 18 U S.C. 81964(c), which
states in pertinent part that “[a]ny person injured in his

busi ness or property by reason of a violation of section 1962 of
this chapter may sue therefor in any appropriate United States
district court and shall recover threefold the damages he
sustains and the costs of the suit, including a reasonable
attorney’s fee, except that no person may rely upon any conduct
t hat woul d have been actionable as fraud in the purchase or sale
of securities to establish a violation of section 1962.”

Section 1962, in turn, provides four avenues by which
liability may be assessed. Specifically, R CO declares that it
is unlawful for, under 81962(a), “any person who has received any
i nconme derived, directly or indirectly, froma pattern of
racketeering activity or through collection of an unl awf ul

debt...to use or invest any part of such incone...in the
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acqui sition of any interest in, or the establishnent or operation
of, any enterprise which is engaged in, or the activities of
which affect interstate or foreign conmerce.” Under 81962(b),

“it shall be unlawful for any person through a pattern of
racketeering activity or through collection of an unl awful debt
to acquire or maintain...any interest in or control of any
enterprise which is engaged in, or the activities of which
affect, interstate or foreign conmmerce.” Pursuant to 81962(c),

it is unlawful “for any person enployed by or associated with any
enterprise engaged in or the activities of which affect
interstate or foreign conmerce, to conduct or participate,
directly or indirectly, in the conduct of such enterprise’s
affairs through a pattern of racketeering activity or collection
of an unlawful debt.” Finally, 81962(d) dictates that “[i]t
shall be unlawful for any person to conspire to violate any of

t he provisions of subsections (a), (b), or (c) of this section.”*

4 Under the Definitions section of the statute set forth at
18 U.S.C. §1961

(1) “Racketeering activity” neans (A) any act or threat

i nvol vi ng murder, ki dnapping, ganbling, arson, robbery,

bri bery, extortion, dealing in obscene matter, or dealing in
a controll ed substance or listed chemcal...which is
chargeabl e under State |aw and puni shabl e by i nprisonnent
for nore than one year; (B) any act which is indictable
under any of the follow ng provisions of title 18, United
States Code:....Section 1341 (relating to nail
fraud),...Section 1343 (relating to wire fraud)...;

(3) “person” includes any individual or entity capabl e of
hol ding a | egal or beneficial interest in property;



In this case, the plaintiff seeks to hold the defendant
| i abl e under subsections (a) and (c) of 81962. Section 1962(a)
was primarily directed at halting the investnent of racketeering
proceeds into legitimte businesses, including the practice of

noney | aundering. Brittinghamv. Mbil Corp., 943 F.2d 297, 303

(3rd Cr. 1991). To prevail on a Section 1962(a) cause of
action, the plaintiff nust plead and prove (1) that the defendant
obt ai ned noney froma pattern of racketeering activity; (2) that
def endant invested that noney in an enterprise engaged in
interstate commerce; and (3) that plaintiff suffered an injury
resulting fromthe investnent of that racketeering inconme
distinct froman injury suffered fromthe predicate acts

t hensel ves. ({d essner v. Kenny, 952 F.2d 702, 709 (3rd Cir

1991); Shearin v. E.F. Hutton Group, Inc., 885 F.2d 1162, 1165

(3rd Gr. 1989); Brown v. Siegel, 1995 W 66860 (E.D. Pa. 1995) at

*3; Hughes v. Technology Licensing Consultants, Inc., 815 F. Supp.

847, 849 (WD. Pa. 1992).
To sustain a Section 1962(c) claim it is incunbent upon the

plaintiff to denonstrate: (1) the existence of an enterprise

(4) “enterprise” includes any individual, partnershinp,
corporation, association, or other legal entity, and any
uni on or group of individuals associated in fact although
not a legal entity;

(5) “pattern of racketeering activity” requires at |east two
acts of racketeering activity, one of which occurred after
the effective date of this chapter and the | ast of which
occurred within ten years (excluding the period of

i nprisonnent) after the conm ssion of a prior act of
racketeering activity...
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affecting interstate commerce; (2) that the defendant was

enpl oyed by or associated with the enterprise; (3) that the

def endant participated, either directly or indirectly, in the
conduct of the affairs of the enterprise and (4) that he or she
partici pated through a pattern of racketeering activity that nust
include the allegation of at |east two racketeering acts.

Sedima, S.P.RL. v. Inrex Co., 473 U S. 479, 496, 105 S. . 3275,

3285, 87 L.Ed.2d 346 (1985); Shearin v. E.F. Hutton, supra.;

Coleman v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 1992 W

368460 at *4 (E.D.Pa. 1992). Since 81962(c) requires a finding
t hat the defendant “person” conducted or participated in the
affairs of an “enterprise” through a pattern of racketeering
activity, as a general rule, the “person” charged with violating

81962(c) nust be distinct fromthe “enterprise.” Brittinghamv.

Mobil, 943 F.2d at 300, citing B.F. Hrsch v. Enright Refining

Co., Inc., 751 F.2d 628, 633-634 (3rd Cir. 1984). \Wen, however,

of ficers and/ or enpl oyees of a corporation operate, nanage and
use it to conduct through interstate conmmerce a pattern of
racketeering activity, those defendant persons may be consi dered
sufficiently distinct to properly be held Iiable under 81962(c).
Jaguar Cars, Inc. v. Royal Oaks Motor Car Co., 46 F.3d 258, 269

(3rd Gr. 1995). See Also: Reves v. Ernst & Young, 507 U S. 170,

113 S.Ct. 1163, 1169-1170, 122 L.Ed.2d 525 (1993).
Additionally, to plead a “pattern of racketeering activity,”
a plaintiff nmust show not only that the defendant commtted at

| east two acts of prohibited racketeering activity but al so that
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the predicate acts are related and that they amount to or pose a

threat of continued crimnal activity. HJ.,Inc. v. Northwestern

Bel | Tel ephone Co., 492 U. S. 229, 240, 109 S.C. 2893, 2901, 106

L. Ed. 2d 195 (1989); Kehr Packages, Inc. v. Fidelcor, Inc., 926

F.2d 1406, 1411 (3rd Cr. 1991). Racketeering acts are said to
be related if they have the sanme or simlar purposes, results,
participants, victins or nmethods of conmm ssion or otherw se are
interrelated by distinguishing characteristics and are not

i sol ated events. Schroeder v. Acceleration Life |Insurance Co. ,

972 F.2d 41, 46 (3rd Gr. 1992).

Continuity, in turn, has been said to be both a cl osed and
open-ended concept referring either to a cl osed period of
repeat ed conduct or to past conduct that by its nature projects

into the future with a threat of repetition. HJ., Inc., 492

U S at 241-242, 109 S.C. at 2902; Barticheck v. Fidelity Union

Bank/First National State, 832 F.2d 36, 39 (3rd Gr. 1987).

Continuity may thus be proven in two ways: either by show ng
cl osed-ended continuity, i.e., proving a series of related
predi cates extendi ng over a substantial period of tinme or by
showi ng open-ended continuity--a series of related predicates
extendi ng over a shorter period of tinme but which poses a
di stinct threat of long termracketeering activity, either

inplicit or explicit. Muz v. Caring, Inc., 991 F. Supp. 701

715-716 (D.N. J. 1998), citing HJ., Inc., 492 U S. at 242-243,

109 S. Ct. at 2902.

Whet her the predicate acts constitute a threat of continued
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racketeering activity depends on the specific facts of each case.

Tabas v. Tabas, 47 F.3d 1280, 1295 (3rd G r. 1995). Wiile

predi cate acts extendi ng over a few weeks or nonths and
threatening no future crimnal conduct do not satisfy this

requi renment, open-ended continuity may be satisfied where it is
shown that the predicates are a regular way of conducting the

def endant’ s ongoing |l egitimate business or of conducting or
participating in an ongoing and legitimate Rl CO enterpri se. Id.;

Tyler v. O Neill, 994 F. Supp. 603, 615 (E.D. Pa. 1998). Anmong

the factors which are properly considered in determ ni ng whet her
a pattern of racketeering activity has been established in a

gi ven case are (1) the nunber of unlawful acts; (2) the | ength of
time over which the acts were commtted; (3) the simlarity of
the acts; (4) the nunber of victins; (5) the nunber of
perpetrators, and (6) the character of the unlawful activity.

Tabas, 47 F.3d at 1292; Barticheck, 832 F.2d at 39.

Under Pennsyl vania | aw, fraud consists of anything
cal cul ated to deceive, whether by single act or conbination of
acts, by suppression of truth or by suggestion of what is fal se,
whether it be by direct fal sehood or by innuendo, speech or

silence, word of nouth, or | ook or gesture. Prinme Building Corp.

v. Itron, Inc., 22 F.Supp.2d 440 (E D.Pa. 1998); Kerrigan v.

Villei, 22 F. Supp.2d 419 (E.D.Pa. 1998); Frowen v. Blank, 493 Pa.

137, 425 A 2d 412 (1981). To establish a claimfor conmon | aw
fraud in Pennsylvania, a plaintiff nust show a m srepresentation,

a fraudulent utterance thereof, intention by the nmaker that the
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recipient will thereby be induced to act, justifiable reliance by
the recipient on the msrepresentation, and that the recipient

suffered damages as the proximate result. Mchael v. Shiley,

Inc., 46 F.3d 1316, 1333 (3rd Cr. 1995); Sowell v. Butcher &

Singer, Inc., 926 F.2d 289 (3rd Gr. 1991).

In opposition to Tenple’s sunmary judgnent notion and in
support of its own such notion, HVA argues that in submtting
bills charging rates higher than the prevailing |ower DRG rate
for the years 1994-1997 on the UB-92 forns and in requiring HVA' s
menbers to sign an assignnment of benefits to TUH, Tenple
m srepresented the anmounts due to it with the intention of
inducing HVA to rely on these false billings and thereby pay
Tenpl e nore than was otherw se due it. HVA further avers that,
in using the UB-82 and UB-92 forns for its bills, Defendant
inproperly certified that it was in conpliance with the Medicaid
rules and regulations. In so doing, HVA contends that Tenple
commtted common | aw fraud, violated the False Cains Act, 31
U S.C 83729, the Health Care Fraud Act, 18 U. S.C. 81347 and the
Fal se Fictitious or Fraudulent Clains Act, 18 U S. C. 8287,
committed mail fraud in violation of 18 U S. C. 81341 and thereby
viol ated RICQO °

® Insofar as violations of neither the False Oains Act, the
Heal th Care Fraud Act nor the False Fictitious or Fraudul ent
Clainms Act constitute racketeering activity within the neani ng of
Rl CO and since HWW s conpl ai nt does not pl ead i ndependent causes
of action for violations of any of these Acts, we see no need to
address these allegations. See, e.qg., 18 U S. C 81961(1). W
shall therefore analyze Plaintiff’s RICO clains in the context of
the all eged predicate racketeering acts of mail fraud.
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The offense of mail fraud is defined in 18 U S. C. 81341 as:

Whoever, having devised or intending to devise any schene or
artifice to defraud, or for obtaining noney or property by
nmeans of false or fraudul ent pretenses, representations, or
pronm ses, or to sell, dispose of, |oan, exchange, alter,
gi ve away, distribute, supply, or furnish or procure for

unl awful use any counterfeit or spurious coin, obligation,
security or other article, or anything represented to be or
intimated or held out to be such counterfeit or spurious
article, for the purpose of executing such schene or
artifice or attenpting so to do, places in any post office
or authorized depository for nail matter, any matter or

t hi ng whatever to be sent or delivered by the Postal
Service, or deposits or causes to be deposited any matter or
t hi ng whatever to be sent or delivered by any private or
commercial interstate carrier, or takes or receives
therefrom any such matter or thing, or know ngly causes to
be delivered by mail or such carrier according to the
direction thereon, or at the place at which it is directed
to be delivered by the person to whomit is addressed, any
such matter or thing, shall be fined under this title or

i nprisoned not nore that five years, or both..

Thus, to prove a violation of the mail fraud statute, a
plaintiff nmust show that the defendant enployed the U S. nmails in

furtherance of a schene or artifice to defraud. Pl at er - Zyberk v.

Abr aham 1998 W. 67545 (E.D. Pa. 1998) at *5. The mailing need
not be fraudulent on its face but nust involve sonme sort of
fraudul ent m srepresentati ons or om ssions reasonably cal cul ated
to decei ve persons of ordinary prudence and conprehension. U S.
v. Coyle, 63 F.3d 1239, 1243 (3rd Cir. 1995). Proof of specific
intent is required, which may be found froma materi al

m sstatenent of fact nmade with reckl ess disregard for the truth.

Id., quoting United States v. Hannigan, 27 F.3d 890, 892, n.1

(3rd CGr. 1994) and United States v. Pearlstein, 576 F.2d 531,

535 (3rd Cir. 1978). The sane standards apply to the wre fraud

statute, which is essentially identical. Plater-Zyberk, supra.,
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citing Leonard A. Feinberg, Inc. v. Central Asia Capital , 974

F. Supp. 822, 849 (E.D.Pa. 1997).

In applying the foregoing standards to this case, we find
that sufficient evidence exists to justify the subm ssion of this
matter to a jury to determ ne whether Tenple's practice of
billing HVA constituted a RICO viol ati on under 81962(c) and
common | aw fraud given that different inferences may be drawn
therefrom |Indeed, a jury could find in exam ning the evol ution
of TUH s corporate structure and relationship to the other
hospitals affiliated with and/or owned by Tenple University
Hospital, Inc. and Tenple University Health Systemthat an
“enterprise” affecting interstate commerce exi sted, that Tenple
Hospital was enployed by or associated with that enterprise and
that Tenple participated in the conduct of the enterprise’s
affairs wwthin the neaning of § 1961(4) and 881962(a) and (c).

Simlarly, given that the billing irregularities continued
for a period of nearly three years, followed the sane pattern and
may have resulted in HW s paying nore than it should have, we
believe that the elenents of injury and pattern (i.e., continuity
and rel at edness) could be found to have been established. There
i's, however, no evidence whatsoever that the plaintiff suffered
any injury here resulting fromthe investnent of the income which
Tenpl e received from HVA separate and distinct fromthe
purportedly illegal billings thenselves. Accordingly, we find
that HVA will not be able to prove its Section 1962(a) RI CO claim

and judgnment in Defendant’s favor will therefore be entered as a

16



matter of law with respect to Count Il of the plaintiff’'s

conpl ai nt .

Al so problematic is the elenment of racketeering activity.
Here, the evidence reflects that after notifying HVA that it did
not wi sh to continue to operate under the 1991 agreenent after
July, 1993 and after issuing an internal nenorandum acknow edgi ng
the lower DRG rates for 1994, Tenple continued to submt bills
t hrough the U.S. Mail to HVA using the 1993 DRG rates as the base
rate. The record is also clear, however, that Tenple repeatedly
put HVA on notice that it did not feel that the rates set under
the 1991 agreenent were sufficient to conpensate it for the
services which it was providing to HVA nenbers and that until
such tinme as the parties could reach an agreenent, Tenple
intended to bill and collect fromHVA its published charges and
list prices for the services provided. Gven that HVA agreed to
continue to pay Tenple’'s clains at the rate set by the 1991
agreenent pendi ng the negotiation of a new contract, Tenple
continued to wite the 1993 rate on its bills to HVA based on its
understanding that the parties would later reconcile the billings
after the new contract was executed. (See, e.g., Exhibit 2, RH
Lux Testinony, at pp. 98-99; B. Pierdom nco Testinony at pp. 90-
91).

The record further evinces that while HVA usually paid
Tenpl e the anounts hand witten in the “Remarks” sections of the

bills, it did not always do so. Instead, for sone inpatient
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services, HVA paid TUH at the standard rate of $705 per day which
it paid for out-of-network hospitals and in other instances HVA
pai d nore because of m stakes made by its own cl ains processors.
(See, e.g., Exhibit 3, Testinony of R Braksator, at pp. 41-44,
49-50) . Agai n, since sunmary judgnent should not be entered
where different inferences may be drawn fromthe evidence
presented and since this evidence could well result in a finding
of either fraud or m stake, we can reach no other concl usion but
that the issues of whether the plaintiff has proven conmon | aw
fraud and the racketeering predicate act(s) of mail fraud
necessary to establishing a Section 1962(c) RICO viol ati on nust
be left to the jury to determ ne.

For these reasons, the defendant’s notion shall be granted
in part while the plaintiff’s notion is denied in accordance with

the attached order.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HEAL THCARE MANAGENENT © CIVIL ACTI ON
ALTERNATI VES, | NC. :
Vs. © NO 99- CV- 1103

TEMPLE UNI VERSI TY HOSPI TAL,
I NC.

ORDER

AND NOW this day of Novenber, 1999, upon
consi deration of the Cross-Mtions for Summary Judgnent of the
Parties, the responses thereto and for the reasons set forth in
t he precedi ng Menorandum Opinion, it is hereby ORDERED that the
Def endant’ s Motion for Summary Judgnent is GRANTED I N PART and
Judgnent is hereby entered in favor of Defendant and agai nst
Plaintiff on Count Il of the Conplaint. 1In all other respects,

the Mdtions for Summary Judgnent are DEN ED.

BY THE COURT:

J. CURTI'S JOYNER, J.
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